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STATEMENT OF INTEREST OF AMICUS CURIAE 
 

United Policyholders is a not-for-profit educational 

organization with tax exempt status under Internal Revenue 

Code§ 50l(c)(3). The mission of United Policyholders is to educate 

the public on insurance issues and consumer rights related 

thereto, and to assist policyholders in securing prompt and fair 

insurance settlements. United Policyholders provides educational 

materials, organizes meetings in disaster areas, provides speakers 

at community and government forums, and acts as a clearing 

house for information on insurance issues. 

After a disastrous firestorm in 1991 that destroyed over 

3,000 structures in Oakland and Berkeley Hills, California, United 

Policyholders sponsored meetings, workshops, and seminars for 

the victims. United Policyholders worked with local officials, 

insurance companies, and relief agencies to facilitate claim 

settlements.  United Policyholders has provided the same services 

in Florida for victims of Hurricane Andrew, in Texas for victims of 

Hurricane Harvey, in Southern California for the Northridge 

Earthquake, and in Northern California for victims of wildfires. 
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United Policyholders participates in proceedings of the National 

Association of Insurance Commissioners and receives frequent 

invitations to testify at legislative and other public hearings, and 

to participate in regulatory proceedings on rate and policy issues. 

Policyholders throughout the United States communicate on 

a regular basis with United Policyholders, which allows us to 

provide important and topical information to courts throughout 

the country via the submission of amicus curiae briefs in more 

than 400 cases involving insurance principles that are likely to 

impact large segments of the public.  The organization's 

reputation as a reliable friend of the court was enhanced when its 

amicus curiae brief was cited in the United States Supreme 

Court's unanimous opinion in Humana, Inc. v. Forsyth, 525 U.S. 

299 (1999). United Policyholders  has appeared in many 

Pennsylvania Supreme Court cases, including Rancosky v. 

Washington National Ins. Co., 170 A.3d 364 (Pa. 2017); Babcock 

& Wilcox Co. v. American Nuclear Insurers,  131 A.3d 445 (Pa. 

2015); Allstate Property & Casualty Co. v. Wolfe, 105 A.3d 1181 

(Pa. 2014); American & Foreign Ins. Co. v. Jerry's Sport Center, 

Inc., 2 A.3d 526 (Pa. 2010); and ACE American  Ins. Co. v 



3 
 

Underwriters  at Lloyds & Cos., 971 A.2d 1121 (Pa. 2009). A 

complete list of cases in which United Policyholders has appeared 

as amicus curiae can be found in our online Amicus Project 

library at www.uphelp.org/amicus. 

United Policyholders' activities are limited only by the 

organization's reliance on donated labor and contribution of services 

and funds. This brief has been prepared pro bona publico. 

 

 

  

http://www.uphelp.org/amicus
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SUMMARY OF ARGUMENT 
 

It is axiomatic that an insurance company that exercises its 

election under an insurance policy to repair a motor vehicle with 

frame damage -- rather than pay the policyholder the fair value of 

the loss directly -- has a contractual duty under the policy to 

ensure that the motor vehicle is returned to the policyholder in a 

safe and serviceable condition.  Moreover, when an insurance 

company returns a vehicle that the carrier either knows is not 

roadworthy, or where the carrier has been recklessly indifferent 

as to whether the vehicle is roadworthy, the insurance company 

is liable to its policyholder for bad faith under this Court’s ruling 

in Rancosky v. Washington Nat'l Ins. Co., 170 A.3d 364, 365 (Pa. 

2017).  
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LEGAL ARGUMENT 
 

I. Nationwide Was Obligated to Repair or Replace the 
Vehicle or Pay the Bergs for the Loss. 
 
A. The Plain Language of the Policy Obligated 

Nationwide to Return the Vehicle in Safe and 
Serviceable Condition. 
 

In the insurance policy that Nationwide Mutual Insurance 

Company, Inc. (“Nationwide”) sold to its policyholders Daniel and 

Sharon Berg back in May of 1996, Nationwide promised to “pay 

for your loss to your auto caused by collision or upset.” (R.2442a.) 

To fulfill its obligation under this coverage provision, Nationwide 

contracted that it may either: 

1. pay you directly for a loss; 

2. repair or replace your auto or its damaged parts; 

3. return stolen property at our expense and pay for any 

damage. 

(R. 2444a.)  In an earlier appeal of this matter, the Superior Court 

quoted the testimony of Nationwide expert Bruce Bashore, who 

characterized this type of policy as a choice between having a 

Nationwide appraiser come out to appraise the damage to the 

vehicle, or sending to the policyholder to a “direct repair program.” 
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Berg v. Nationwide Mut. Ins. Co., 2012 PA Super 88, 44 A.3d 1164, 

1172-73.  Notably, under the plain language of the Policy, with 

respect to the direct repair program, Nationwide did not merely 

promise to pay a third party for repairs as the Superior Court 

majority opinion contended below. (See Majority at 36) 

(“Appellant's contractual obligation under the policy in this case 

was to pay to repair the Jeep.”).  Rather, Nationwide promised to 

either pay the policyholder directly for the collision loss, or to 

repair or replace the auto or its damaged parts for the 

policyholder.  Accordingly, when Nationwide elects to utilize the 

repair option under the policy and does not pay the policyholder 

for the loss directly, Nationwide is obligated to repair or replace 

the vehicle to the safe and serviceable condition it was in prior to 

the loss.  To the extent Nationwide may retain a third party to do 

the actual repair work, they are merely Nationwide’s agent in 

fulfilling Nationwide’s contractual obligations under the Policy. 

B. Pennsylvania Law and Public Policy Required 
Nationwide To Return the Vehicle In Safe and 
Serviceable Condition To Its Policyholder. 
 

Further, the Policy’s requirement that an insurance 

company that elects to repair a vehicle is liable for the return of 
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the vehicle in safe and serviceable condition is further supported 

by Pennsylvania law and public policy.  Where an insurance 

company elects to take on the direct repair of damaged property 

under its insurance policy, such as in the direct repair program 

described by Bashore, and directs the manner of repairs, it is well-

settled in Pennsylvania and across the country that the insurance 

company is accountable for the safe return of that property in 

serviceable condition under the insurance policy.  See 27 P.L.E. 

INSURANCE § 362 (2019), quoting Keystone Paper Mills Co. v. 

Pennsylvania Fire Ins. Co., 291 Pa. 119, 139 A. 627 (1927).   

Although this rule of insurance interpretation has been 

applied in cases involving damage to all kinds of insured property 

such as with respect to the large machine damaged by fire in our 

Supreme Court’s decision in Keystone Paper Mills Co. v. 

Pennsylvania Fire Ins. Co., 291 Pa. 119, 139 A. 627 (1927), this 

concept of an insurance company being responsible for restoring 

property to good and serviceable condition where it undertakes to 

repair is particularly applicable in the context of claims for repairs 

under personal automobile collision policies such as the one 

involved here.  
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There are legitimate safety and liability issues that are 

implicated when a responsible party elects to skimp on 

automobile repairs, and the Pennsylvania legislature has 

expressed particular concern with respect to safety issues posed 

by bent, cracked, or twisted frames.  (See, e.g., Pa. Code § 301.2, 

requiring that vehicles for sale be roadworthy, and further 

requiring disclosure by a seller of a motor vehicle of then existing 

frame damage). In addition, as noted by the trial court, a direct 

repair program has the potential for gamesmanship and abuse 

given the disparity in the knowledge and bargaining power of the 

parties to the contract.  An insurance company’s desire to both 

control the cost of repairs, but avoid liability when those repairs 

go awry – has the potential to subvert the normal operation of the 

collision repair business, at the expense of the policyholders and 

the general public.  Given the paramount importance of the 

handling of collision repair claims to the safety of all the citizens 

of this state, insurance companies undertaking collision repairs 

through direct repair programs must pay equal attention to safety 

as to cost containment. 

Thus, in addition to the plain language of the policy, in which 
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Nationwide undertook not just to pay an estimate for repairs, but 

to repair, there are sound public policy reasons for holding an 

insurance carrier to its promise to successfully repair the 

property. Subjecting an insurance company to liability for its 

repair decisions as this acts as a counterweight to balance the 

insurance company's economic interest in promoting the least 

expensive and potentially unsafe repairs.   

C. Courts Across The County Interpret the Direct Repair 
Program As Requiring Nationwide to Return the Vehicle in 
Safe and Serviceable Condition to Its Policyholder.    
 

Given the clear Policy language and the strong public policy 

concerns in favor of obligating a carrier to return a damaged 

vehicle in safe and serviceable condition when it elects to 

undertake repairs, it is not surprising that there is virtual 

unanimity across our country’s courts on this issue.  In addition, 

these courts have rejected arguments that Nationwide advanced 

below that it should be absolved from its obligations under the 

Policy to ensure that the vehicle is safely returned to the 

policyholder if Nationwide retains a third party, and have further 

held insurers liable for extracontractual special damages when 

there are “unreasonable” delays in connection with the repair.    
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For example, in Buerkle v. Superior Court of L.A. Cty., 59 Cal.  

2d 370, 374, 29 Cal. Rptr. 509, 511, 379 P.2d 941, 943 (1963), 

the California Supreme Court held that where an insurer elects to 

“repair” and actively takes the matter in hand, making all 

necessary arrangements, the reasonable conclusion is that the 

insurer assumes the duty of having repairs made with due care. 

The court noted that an insurer cannot be relieved of its duty 

merely because it chooses to select an independent contractor for 

the job and to exercise no supervision over his work.  Id. 

 Similarly, in Mockmore v. Stone, 143 Ill. App. 3d 916, 493 

N.E.2d 746 (3rd Dist. 1986), the plaintiff insured his recreational 

vehicle under a policy of physical damage insurance issued by 

State Farm. The vehicle was subsequently damaged in a collision 

and State Farm told the plaintiff to take it to a particular repair 

shop for repairs. Id. at 917. After the repairs were completed, the 

insured discovered that the poor quality of the repairs allowed 

water to seep into the vehicle causing further damage. Although 

the policyholder brought the matter to State Farm's attention, 

State Farm refused to pay the costs incurred by the policyholder 

to have the additional damage repaired. Id.  The plaintiff filed a 
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series of complaints against both the repair shop and State Farm 

alleging, among other things, that State Farm's refusal to pay for 

the repairs necessitated by the repair shop's negligence 

constituted a breach of the insurance contract. Id. at 917-918. 

The trial court dismissed the plaintiff's fourth amended complaint 

with prejudice after concluding that the plaintiff could not state a 

cause of action against State Farm. Id.  On appeal, the appellate 

court focused on the provision in State Farm's policy that gave 

State Farm the option to repair the vehicle at a shop of its choice 

in lieu of paying the claim in money. The Court concluded that 

the option to repair carried with it a contractual liability for 

damages resulting from negligent repairs. Id. at 918-919. In 

support of this conclusion, the court quoted 15 Couch on 

Insurance 2d, Sec. 54:37, p. 341, where it is states, in relevant 

part: 

Where a collision insurer has agreed to repair 
and actively takes the matter in hand, 
making all necessary arrangements, the 
reasonable conclusion is that the insurer 
thereby assumes the duty of having the 
repairs made with due care; and it is not 
relieved of this duty merely because it 
chooses to select an independent contractor 
to make the repairs, and refrains from 
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exercising any supervision over his work. 
 

Although Couch initially addressed liability to third parties, the 

court in Mockmore that this reasoning applied with equal force to 

an insurer’s liability to the policyholder.  Id. at 919. 

Alabama’s highest court has also recognized that if an 

insurer selects a repair facility in electing its contractual right to 

repair, the insurer could be held liable for injuries or damages 

caused by that negligent repair. State Farm v. Dodd, 276 Ala. 410, 

162 So.2d 621, 626-627 (1964). In Dodd, a State Farm insured 

was involved in a collision that caused damage to the front end of 

his vehicle. Following the loss, the vehicle was taken to a repair 

shop chosen by the policyholder, but (similar to the case at bar) 

the vehicle was later moved to other repair shops, allegedly at the 

insistence of State Farm adjusters. The vehicle was apparently 

incorrectly repaired and allegedly caused the death of the 

policyholder’s son, who was killed when the vehicle darted to the 

left striking a bridge abutment while he was driving.  The appellate 

court reversed the court below, but held that if upon remand it 

was established that State Farm had directed the repairs at the 

third shop, State Farm would be liable for the acts of that shop. 
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Id. at 628. 

In Venable v Import Volkswagen, Inc., 214 Kan 43, 519 P2d 

667, 68 ALR3d 1184 (1974), the highest state court in Kansas 

held that when an insurer exercised its option to repair under a 

contract of insurance it assumed the duty and responsibility to 

restore the property to its former condition and value, and that it 

was immaterial how it attempted to fulfill that duty, whether by 

agent or independent contractor. Similarly, in Gregoire v 

Insurance Co. of North America, 128 Vt 255, 261 A2d 25 (1969), 

the Vermont Supreme Court ruled that where a defendant 

insurance company exercised its option under its policy to 

assume the sole responsibility of having the truck repaired, rather 

than paying the plaintiff for his damage; it was under a duty to 

have complete and adequate repairs made, so that the truck 

would be restored to its condition prior to the accident.  See also, 

6 New Appleman on Insurance Law Library Edition § 62.08 

(2019).  

Moreover, courts have held that insurance company can be 

liable for extracontractual or special damages not afforded under 

the policies when there are unreasonable delays in a carrier’s 
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exercise of the repair election. See, e.g. Resolute Ins. Co. v Percy 

Jones, Inc.,198 F2d 309 (1952); see also, 68 A.L.R.3d 1196.  These 

opinions provide further support that the plain language of the 

Policy as interpreted under Pennsylvania law required Nationwide 

to repair the Jeep and return it to the policyholder in a safe and 

roadworthy condition.  

 

II. Nationwide Recklessly Disregarding Its Obligation to 
Ensure the Safe and Complete Repair of the Vehicle, and 
Placed Its Interests Above the Interests of the Bergs. 
 

Having established that Nationwide owed its policyholder a 

duty to return the vehicle in safe and serviceable condition under 

the plain language of the policy, Pennsylvania precedent, and 

insurance holdings across the county, the inquiry under 

Rancosky v. Washington National Insurance Company is, as the 

dissent rightfully pointed out, is “whether Nationwide knew or 

acted with reckless disregard in failing to ascertain whether the 

vehicle was crashworthy.” (Dissent at 6.) 

The Pennsylvania Supreme Court has clearly identified the 

elements of proof needed to establish liability under the 

Pennsylvania Bad Faith Statute, 42 Pa. C.S.A. § 8371 et seq. In 
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Rancosky v. Washington National Insurance Company, the Court 

adopted the two-part test articulated by the Superior Court in 

Terletsky v. Prudential Property & Cas. Ins. Co., 437 Pa. Super. 

108, 649 A.2d 680 (Pa. Super. 1994), which provides that, in order 

to recover in a bad faith action, the plaintiff must present clear 

and convincing evidence: 

a) that the insurer did not have a reasonable basis for denying 

benefits under the policy; and  

b) that the insurer knew of or recklessly disregarded its lack of 

a reasonable basis.  

Here, there is no dispute that the policyholder was denied 

the benefits due under the Policy for decades.  Since Nationwide 

initially elected not to pay the policyholder for the loss but elected 

the repair option, the benefits due under the Policy were the 

return of the vehicle in safe and serviceable condition. The 

Majority concedes that there is sufficient evidence of record for 

the trial court’s determination that the vehicle was never repaired.  

(Majority at 29.)  As set forth above, Nationwide cannot avoid the 

result that it did not provide the benefits due under the policy 

simply by contracting with a third party repair shop (Nationwide’s 
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agent in its fulfilment of its policy obligations) to do the repair.  It 

had a duty to repair the Jeep, and it did not, either through its 

employees or its agent repair shops.  There is no defense to 

coverage that Nationwide asserted for not repairing the Jeep or 

otherwise paying the policyholders for the value of the vehicle.  

Accordingly, the first prong of the Terletsky test is clearly met. 

With respect to the second prong that Nationwide knew or 

recklessly disregarded that it did not have a reasonable basis for 

denying benefits under the Policy, there is also sufficient evidence 

to affirm the Trial Court’s determination that Nationwide 

inspected the vehicle and thus knew that it was not roadworthy.  

As set forth above, where Nationwide elects to conduct direct 

repairs instead of paying the policyholder the fair market value of 

the loss, Nationwide is itself the repairer, and the shop if the agent 

of Nationwide.  Accordingly, since Nationwide did the repairs, it is 

permissible to infer that they knew they were “poorly done” as 

even the Majority concedes. (Majority at 29.)  

Moreover, even if the repair shops were not deemed an agent 

of Nationwide, there is evidence in the record to support the trial 

court’s finding that internal Nationwide employees inspected the 
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vehicle given the testimony of David Wert that Nationwide 

employees conducted regular inspections of the vehicle 

throughout the process. (R.1244-52a)   

Further, although proof of an insurance company's motive of 

self-interest or ill-will is not a prerequisite to prevailing in a bad 

faith claim under Section 8371 under the Court’s decision in 

Rancosky, it is notable that such evidence is nevertheless still 

probative under the second prong. Here there was sufficient 

evidence in the record for the trial court to conclude that the 

insurer was acting in its own self-interest in refusing to categorize 

the vehicle as a total loss given the statements in the Nationwide 

claim log that “NATIONWIDE WILL NEVER RECOVER THE 

DIFFERENCE IN SALVAGE VALUE” close in time to the first 

repair shop’s conclusion that the vehicle was a total loss.  While 

the Superior Court accepts at face value Nationwide witnesses’ 

explanations for these comments, the trial court permissibly 

reached other conclusions on the same evidence.   

Given the safety concerns posed by frame damage to the 

Jeep, and Nationwide’s obligation not just to pay for repairs, but 

to repair the Jeep, Nationwide had a fiduciary obligation to ensure 
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both that the repairs were successfully done and that the Jeep 

was returned to the policyholder in a safe condition.   

These claims handling concepts are not new to Nationwide.   

The Superior Court has had to explain to Nationwide what good 

faith claims handling is supposed to look like previously, when it 

stated: 

Individuals expect that their insurers will treat 
them fairly and properly evaluate any claim they 
may make. A claim must be evaluated on its merits 
alone, by examining the particular situation and 
the injury for which recovery is sought. An 
insurance company may not look to its own 
economic considerations, seek to limit its potential 
liability, and operate in a fashion designed to "send 
a message." Rather, it has a duty to compensate 
its insureds for the fair value of their injuries. 
Individuals make payments to insurance carriers 
to be insured in the event coverage is needed.  
 

Bonenberger v. Nationwide Mut. Ins. Co., 2002 PA Super 14, ¶ 10, 

791 A.2d 378, 382.  Bonenberger concerned the bad faith claims 

handling of a UIM claim for soft tissue injuries.  There, the 

Superior Court affirmed the trial court’s bad faith ruling, noting 

that “Nationwide’s representative did not understand or take 

steps to learn of Bonenberger’s condition.”  Given that the Jeep 

was never properly repaired, just as the Nationwide witnesses in 
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Bonenberger did not take steps to understand the claimant’s 

condition, here the Nationwide witnesses were either aware of the 

undisputed damaged condition of the vehicle (as the trial court 

below held) or did not take steps to learn the condition of its 

vehicle as it was obligated to do.  Either circumstance meets the 

second prong of the Terletsky test, and demonstrates Nationwide’s 

repeated failures to properly investigate, adjust, and inspect 

claims. 1  These are precepts of good faith claims handling that 

Nationwide still has not adopted and applied, as this case 

demonstrates, which justify and support the trial court’s award 

here. 

  

  

                                                      
1 Further, just as they did to the trial judge here in the Superior Court briefing below, 

in Bonenberger, Nationwide attacked the credibility of the trial court, claiming that 

the judge presiding over the bench trial was biased against them, and reargued the 

sufficiency and credibility of their own self-serving witnesses and evidence as 

somehow more believable than the claimant’s evidence.  In Bonenberger, the 

Superior Court concluded, “the trial judge in this case specifically did not find 

Nationwide's witnesses credible.” The same can be said here.  While United 

Policyholders will leave further discussion about the Superior Court’s standard of 

review and reweighing of evidence to the Appellant and other amicus curiae, we 

note that clear and convincing evidence is a mid-level burden of proof, less onerous 

than a prosecutor’s burden to prove every element of a crime beyond a reasonable 

doubt.  Yet our courts routinely uphold convictions based upon circumstantial 

evidence in the criminal context.  Any review of the trial court’s findings should 

necessarily not be more onerous than in that context. 
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CONCLUSION 

 
 In light of the evidence in the record that Nationwide acted 

with reckless disregard of its duty under the Policy to repair the 

1996 Jeep Grand Cherokee, and placed its interests above the 

interests of its policyholder in recklessly returning an unrepaired 

frame damaged vehicle to the roads, the judgment entered by the 

Superior Court should be vacated, and the decision by the Berks 

County Court of Common Pleas should be reinstated.    

      Respectfully submitted, 

      /s/ Meghan K.  Finnerty   
AMY BACH, ESQ.   MEGHAN K. FINNERTY, ESQ.  
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Tel: (415) 393-9990   Tel: (267)338-1322 
Fax: (415) 677-4170   mfinnerty@offitkurman.com 
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Date: July 2, 2019  
  



21 
 

 

CERTIFICATION OF COMPLIANCE 

I certify that this filing complies with the provisions of the Public 
Access Policy of the Unified Judicial System of Pennsylvania: Case Records of the 
Appellate and Trial Courts that require filing confidential information and 
documents differently than non-confidential information and documents. 

 
Respectfully submitted, 

 
Dated: July 2, 2019   /s/ Meghan K.  Finnerty   
      MEGHAN K. FINNERTY, ESQ 
 
  



22 
 

CERTIFICATION OF COMPLIANCE WITH TYPE-VOLUME 

LIMITATION, TYPEFACE REQUIREMENTS, 

AND TYPE STYLE REQUIREMENTS 
 

This brief complies with the type-volume limitations of Pa. R. App. P. 
2135(a)(1) because this brief contains 3,744 words excluding the parts 
exempted by Pa. R. App. P. 2135(b). 

 
This brief complies with the typeface and the type style requirements 

of Pa. R. App. P. 124(a)(4) and 2135(c) because this brief has been prepared 
in a proportionally spaced typeface using Microsoft Word 2010 in 14-point 
Book Antiqua font. 

Respectfully submitted, 
 
Dated: July 2, 2019   /s/ Meghan K.  Finnerty   
      MEGHAN K. FINNERTY, ESQ 
 

 


